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MOTION TO EXCLUDE RAP VIDEO, RAP LYRICS, AND RELATED INSTAGRAM MARKETING PERFORMANCES  IN THE PEOPLE’S CASE IN CHIEF. 


Now Comes Julian Brown, through his attorney, Thomas Clinkenbeard.
STATEMENT OF THE CASE
Julian Brown, Anthony Smith, and Eddie Young are all charged in Count One of  the Information with one open count of the murder of Joseph Almanza.  They are charged in Counts Two through Five with shooting at another person while in a motor vehicle, a violation of Penal Code section 26100(c).  

In all charged counts, all three of the defendants also face the enhancement for committing the offenses for the benefit of a criminal street gang pursuant to Penal Code section 186.22(b)(1) and various firearm enhancements to include Penal Code section 12022.53 et seq..  

STATEMENT OF ISSUES

The prosecution may seek to admit Rap videos, Rap lyrics, and Instagram promotional performances between Rap performers in their Case in Chief in an effort to prove gang related affiliations, rivalries and feuds, and or other aspects of their case.  Mr. Brown does not dispute that he has made and recorded numerous Rap music videos and that there are Rap lyrics that are connected to Mr. Almanza and other living and deceased Sacramento area Rappers. Mr. Brown is a renowned Rap performer whose videos routinely garner tens of thousands of views on various platforms.  As described by the author of “Rap on Trial,” Professor Erik Nielson, Mr. Brown’s “videos are, on the whole, considerably more sophisticated than most of the videos I see from up-and-coming Rap artists.” (See Exhibit A, page 5).  Furthermore, Professor Nielson notes that Mr. Brown’s Rap music is “imitative of gangasta Rap, a commercially successful subgenre of Rap music.” (Id.).  Those songs and lyrics are a form of artistic expression and Mr. Brown seeks to exclude them from admission during this trial based upon the fact that they are both protected speech under the First Amendment to the United States Constitution and their admission would be highly prejudicial.  The music videos and their lyrics should be excluded pursuant to recently enacted California Evidence Code section 352.2  as well as Evidence Code section 352. 
STATEMENT OF FACTS

Mr. Brown seeks to incorporate by reference the Statement of Facts included in the Trial Brief/Motions in Limine, in this case.  
During the course of the investigation in this case, gang detectives viewed several music videos posted by Mr. Brown for public consumption on Youtube and other digital platforms, featuring Mr. Brown performing Rap songs.  In keeping with the conventions of the genre, several of those songs include lyrics that are artistic expressions of violence, and contain references to the Oak Park neighborhood, rival rappers, and sometimes feature firearms and marijuana.  According to Professor Nielson, these are common literary devices and themes in the Rap music genre and lyrics should not be viewed as confessionals or autobiographical statements.  Mr. Brown always appears in his videos under his stage name, MurdaGang Juju.  As noted by Professor Nielson, Mr. Brown “employs a stage name to remind us that he is inventing a character.” (Exhibit A, page 5).  Similarly, many of Mr. Brown’s music videos feature disclaimers that “the song is not connected to real-world violence, crime, or gang activity.” (Id.)  Professor Nielson further observed that Mr. Brown’s videos involve “very high production quality,” reflecting a high degree of technical talent, effort, and a team approach to making music videos including contributions by various directors, videographers, and production companies.  
Likewise, the defense anticipates that the prosecution will seek to introduce Instagram live performance battles between Mr. Brown and other local Rappers to show gang involvement.  The Instagram live Rapper feuds at issue occurred on February 23rd, 2021, (Dre_Steez) and March 7th, 2021 (GMAN), more than 8 months after the offense date in the instant case.  (Preliminary Hearing Transcript, 265).  The Instagram exchanges were viewed by more than 500 audience members who were able to interact with the performers directly by posting streaming comments which appeared on the screen.   The performers could read and respond to the audience comments in real time. (Id.)  All of the participants appeared under their stage names, GMAN, Dre_Steez, and MurdgaGang Juju. 
Mr. Brown’s sole reference to Mr. Almanza in the battle with GMAN on March 7th, 2021 consisted of the following statement: “You niggers ain’t swag for nobody.  You’re left Jody Woah in the grass, nigger.  Dead, nigger… you sound like G Man, nigger.  And Bris, nigger.  And Jody, nigger.  Stop crying, nigger. ” (Joseph Almanza was also known as Jody).  This reference to the murder of Joseph Almanza did not reveal anything about the crime that wasn’t already known to the public. (Preliminary Hearing Transcript, 266).  Moreover, the murder of Mr. Almanza was widely known and discussed at the time. (Id.).  These public feuds between Rappers are well known industry marketing techniques, according to Dr. Nielson.  (Exhibit A, page 5)  While they may seem “fearsome and dangerous,” these battles are frequently conceived as marking ploys – “they drum up controversy, and therefore potential interest from consumers.” (Id.).      
Due to the volume of music videos produced by Mr. Brown, he is not specifically aware of the individual videos or lyrics that the prosecution will seek to admit in the case.  As such, he requests the Court to inquire of the prosecution what evidence, if any, they intend to present.  This will allow the defense to prepare a cogent argument specific to each video or lyric.

LAW AND ARGUMENT

I.

THE COURT SHOULD EXCLUDE ANY REFERENCE TO RAP LYRICS, THROUGH EITHER VIDEO EVIDENCE OR TESTIMONY AGAINST MR. BROWN IN THIS CASE. 
A. The Sociologists are often ahead of the legal community.  

The issue of admitting Rap lyrics against criminal defendants has been a subject of contention in virtually every jurisdiction in the United States. Modern sociologists have concluded that Rap lyrics, beyond all other musical lyrics, are used against Black defendants far more than any other music or writing is used against white defendants.  The University of Iowa Law School, Journal of Gender, Race and Justice, takes this issue head on.  In Volume 24, Issue 1, (2022), Bars Behind Bars: Rap Lyrics, Character Evidence, and State v. Skinner, Vidhaath Sripathi writes specifically about how this prosecution practice has caused unfair and unreasonable damage to Black defendants. 

Starting from the premise that no other music genre is used nearly to the extent that Rap lyrics are in the Courtroom, the article points out that in 2021, with a 33.9% market share, Rap music is the highest consumed music of all genres, (Bars Behind Bars, section 4).  Despite its popularity, there still exists a racial and cultural perception that Rap Music is negative and “bad” for society. A 2008 Pew Research Center poll concluded that over 70% of Americans had a negative opinion of Rap Music, (Bars Behind Bars, section 5).  While the above article primarily dealt with the use of Rap lyrics as character evidence, the other implication is clear, that these lyrics unduly prejudice many jurors against Black defendants based solely on the jury’s dislike of the content and the form of the music.  
This fact that the use of Rap lyrics in criminal prosecutions is racially motivated and prejudicial has been a greatly increasing topic amongst legal scholars.  This theory of prejudicial use of Rap lyrics has been written about in numerous legal publications, (Arizona Law Review Volume 63, Issue 3, “Every Rhyme I Write”, Mercer Law Review, Volume 69, Number 3, “Lyrics for Lockups,  Hodgins, Brooke, "Rap Lyrics and Evidence of Guilt: The Racial Impact Of The Weaponization Of Evidence Rules" (2021). Cardozo Journal of Equal Rights & Social Justice Blog. 12). These scholarly articles and many other main stream legal writers are joining the call to preclude Rap lyrics as evidence in trial based upon their prejudicial interpretation and questionable relevance.  
B. Several jurisdictions are changing their practice to exclude Rap lyrics in criminal trials as they are unduly racially charged and prejudicial and also hold limited relevance to the proceedings. 
In 1992, one of the first “Free Speech” versus criminal evidence cases was decided in Dawson v. Delaware, (1992) 503 U. S. 159.  In that case, the prosecution sought to introduce evidence of the defendant’s Aryan Brotherhood tattoos as evidence in the case. The theory was that Dawson’s beliefs were relevant to his actions in the case. The Supreme Court held that because the victims in the case were white, the relevance was specious at best. Further, the Court went on to state that even if there was some minimal relevance, it was only related to the general beliefs of the defendant, not any specific beliefs related to the murder.  From this jumping off point, the issue of First Amendment rights versus criminal prosecution has moved forward to many genres, including Rap. 
In 2021, the New York Legislature took up a bill (S.7527) that would protect artists from having their lyrics used against them in criminal proceedings.  The Bill is active in the Legislature, and has passed the Senate vote.  Currently, New York and California are the only legislatures that have specifically taken this issue up for a vote, but many other Courts have ruled in favor of excluding Rap lyrics as both highly prejudicial and also irrelevant. In New Jersey, the Supreme Court ruled in State v. Skinner,(2012)  218 NJ 496, that Rap lyrics would be excluded in the attempted murder trial of the defendant on both relevance and undue prejudice grounds. In United States v. Johnson, (2017)  280 F. Supp. 3d 772,  the Court held that in a case where the prosecution sought to admit Rap lyrics from a video, there was insufficient evidence to believe that the defendant manifested the beliefs of the artists in the video.  These are just a few examples of many published and unpublished cases in which numerous jurisdictions have ruled against the use of Rap lyrics in criminal cases on a variety of grounds. 
C. The California Supreme Court has excluded evidence of racially charged Rap lyrics on both 352 grounds and relevance grounds. 

In California, the Supreme Court has ruled on the issue of Rap lyrics and other genres of written art, used in criminal trials on several occasions. In the case of In re George T. (2004) 33 Cal. 4th 620, the Supreme Court reviewed the issue of written poetry as the basis for a Penal Code section 422 criminal threat charge. Specifically, the Court took up the issues of relevance and ambiguity when interpreting the poem.  The focus was a balance between the defendant’s free speech rights under the First Amendment.  In George T., the Court focused on the ambiguity of the specific statement in the poetry and stated, 

Of course, exactly what the poem means is open to varying interpretations because a poem may mean different things to different readers. As a medium of expression, a poem is inherently ambiguous. In general, “[r]easonable persons understand musical lyrics and poetic conventions as the figurative expressions which they are,” which means they “are not intended to be and should not be read literally on their face, nor judged by a standard of prose  oratory.” (McCollum v. CBS, Inc. (1988) 202 Cal. App. 3d 989, 1002 [249 Cal. Rptr. 187].) Ambiguity in poetry is sometimes intended: “ ‘Ambiguity’ itself can mean an indecision as to what you mean, an intention to mean several things, a probability that one or the other or both of two things has been meant, and the fact that a statement has several meanings.” (Empson, Seven Types of Ambiguity (2d ed. 1996) pp. 5–6.) As the Court of Appeal observed in Ryan D., supra, 100 Cal.App.4th 854, a case involving a painting graphically depicting a student shooting a police officer in the back of the head, “a painting—even a gRaphically violent painting—is necessarily ambiguous because it may use symbolism, exaggeration, and make-believe.” (Ryan D., supra, 100 Cal.App.4th at p. 859.) This observation is equally applicable to poetry since it is said that “[p]ainting is silent poetry and poetry painting that speaks.” (Plutarch, De Gloria Atheniensium, III, 346, attributed to Simonides (circa 556–468 B.C.) in Bartlett, Familiar Quotations (15th ed. 1980) p. 68.)
In holding that the poem was protected speech, the Court found that the language of the poem simply was too ambiguous to rise to the level of a criminal threat, (George T. supra at 638-639).  This holding has been cited by several future Supreme Court cases in which other art forms, and specifically Rap lyrics have been considered for admission by the Court.  

In 2016, the Supreme Court specifically took up the issue of admitting Rap lyrics in a criminal trial in People v. Melendez, (2016) 2 Cal. 5th 1.  This case had a bit of a ‘twist’ to it as one co-defendant, Melendez,  sought to introduce written Rap lyrics against another co-defendant, Taylor, in a homicide case in an effort to prove the that Taylor was the shooter and not Melendez.  In Melendez, the prosecution took no position on the introduction of the lyrics but their use was challenged by the defendant (Taylor) against whom the lyrics were to be used.  The lyrics were purported to be an admission to the very homicide that was at issue, and Melendez claimed the Rap lyrics were a confession by Defendant Taylor.  In Melendez, the Court laid out the circumstances of the Rap lyrics, 
Specifically, defendant's attorney argued that on the piece of paper, “he talks about he was just doing his job. He's a hit man. His duty was to kill for the mob. ‘That nigga from out south opened his mouth.’ Mr. Richardson lives out south. ‘All in the family business.’ That is dope dealing, which I think is the Richardson family business. ‘He lost his wife.’ That is, Koi Wilson was killed. ‘Damn near his kid.’ His child was almost taken away by CPS. That's a proceeding that has happened since that time. Then he goes back, goes on to talk about the things that they used to do together, going to clubs and so forth, describing his relationship with Ricky Richardson. He goes on later to indicate that he had to set up shop in a different coast. ‘The feds was on me.’ He was dealing drugs in St. Louis, Missouri, when he was arrested for the crime in this case. And he was arrested by the FBI, which I think is the reference to the feds.”

The court asked counsel what words he believed indicated that Taylor, rather than defendant, actually pulled the trigger. Counsel referred to these words: “It's nothing personal I was just doing my job,” and “I am a hit man duty was to kill up the mob.” After further discussion regarding the words, the court expressed the view that it was “speculation,” and that “there's nothing that I've seen that would indicate that that's true or that you can support that in any way.”

In objecting to admitting the document, Taylor's attorney argued that it contained only song lyrics; that even if defendant's interpretation of the words was correct, there was no reason to believe the lyrics stated anything that had actually happened; that the paper was not authenticated; and that there was no basis to believe Taylor wrote it rather than someone else who then gave it to him.

The court excluded the document. It found no “foundational evidence to show at this point either that Mr. Taylor wrote this, number one, or, number two, that it actually is related to the facts of this case.” It believed there was not “enough things that fit here … . And without some further support to show that this is really related to this case in the sense that it is … an indirect confession, I don't think that it is probative enough to outweigh its prejudicial effect. It clearly has a very prejudicial effect in this sense, that the person writing this suggests that they're out killing people for the mob, and so forth. But … that's just pure speculation. And there just isn't a sufficient offer of proof in my view to justify admitting this. So, I think you need a lot more before that would be admissible.” (Emphasis added).
Melendez, Supra, 22-23. 

The Supreme Court agreed with the Trial Court and held that there was no error on the part of the Trial Judge in excluding the Rap lyrics.  The Supreme Court felt that the Trial Judge properly analyzed the evidence and concluded that the lyrics were quite specious.  The Court went on to quote famed songwriter, Don McLean by saying, “As counsel for Taylor aptly noted in arguing the matter, if, hypothetically, a piece of paper were found in Don McLean's home containing the handwritten words, “Drove my Chevy to the levee but the levee was dry,” that would not mean that McLean personally drove a Chevrolet to a levee and discovered it lacked water.” Melendez, supra at 24.  

Finally, the Supreme Court even went further to address the issue under Evidence Code section 352.  In the shortest and most succinct analysis, the Court held that even if there was some marginal relevance, the Trial Court was well within its discretion when it held that the prejudicial effect outweighed any probative value.  Clearly, the Court was sending a message that the admissibility of Rap lyrics is now to be considered in the current racial climate and no longer will blanket admission of irrelevant and prejudicial lyrics be blindly admitted in criminal trials.  
II.
THE POTENTIAL EVIDENCE AGAINST MR. BROWN IS OF LESS RELEVANCE AND IT IS MORE PREJUDICIAL THAN IN THE MELENDEZ CASE.
If the prosecution seeks to admit lyrics from any Rap song, they must first convince the Court that the relevance to those lyrics are greater than set out in the Melendez case.  In Melendez, the purported relevance was a full confession.  The argument was that Mr. Taylor was Rapping about a specific killing, he identified the victim, described the surrounding circumstances and he gave details about their history.  In the end, Taylor even stated, “It's nothing personal I was just doing my job,” and “I am a hit man, duty was to kill up the mob.” These lyrics are very descriptive and provide several specific reference points that directly appear to tie Mr. Taylor, not just to the deceased but to the fact he was the actual shooter.  

In our case, it would be a great act of imaginative interpretation to construe Mr. Brown’s words as admissions to killing Mr. Almanza in any of his songs or Instagram performances.  Moreover, whereas in Melendez, the Rap lyrics were written on a piece of paper, in this case Mr. Brown’s lyrics were expressed in performances viewed by a minimum of 500 hundred people and in some cases more than 100,000 people.  In this context, it is much clearer that Mr. Brown is engaging in performative acts than in the Melendez case.  Likewise, Mr. Brown’s lyrics and statements were made many months after the offense date in the present case and the lyrics and statements do not disclose any facts or information not otherwise known to the public.  Consequently, the case for excluding Mr. Brown’s lyrics, music videos, and Instagram battles with other rappers is even stronger than in Melendez.  
III.

IN 2022 THE LEGISLATURE PASSED, AND THE GOVERNOR SIGNED INTO LAW, AB 2799.  THIS LAW SEVERELY RESTRICT THE USE OF ARTISTIC EXPRESSION IN THE FORM OF RAP LYRICS. 
In line with the burgeoning trend nationwide to limit or preclude the use of Rap lyrics in criminal trials, California has enacted Evidence Code section 352.2, specifically to address the inappropriate and prejudicial, over use of Rap lyrics particularly against defendants of Color.  Evidence Code section 352.2 states:  
 (a) In any criminal proceeding where a party seeks to admit as evidence a form of creative expression, the court, while balancing the probative value of that evidence against the substantial danger of undue prejudice under Section 352, shall consider, in addition to the factors listed in Section 352, that: (1) the probative value of such expression for its literal truth or as a truthful narrative is minimal unless that expression is created near in time to the charged crime or crimes, bears a sufficient level of similarity to the charged crime or crimes, or includes factual detail not otherwise publicly available; and (2) undue prejudice includes, but is not limited to, the possibility that the trier of fact will, in violation of Section 1101, treat the expression as evidence of the defendant’s propensity for violence or general criminal disposition as well as the possibility that the evidence will explicitly or implicitly inject racial bias into the proceedings.

(b) If proffered and relevant to the issues in the case, the court shall consider the following as well as any additional relevant evidence offered by either party:

(1) Credible testimony on the genre of creative expression as to the social or cultural context, rules, conventions, and artistic techniques of the expression.

(2) Experimental or social science research demonstrating that the introduction of a particular type of expression explicitly or implicitly introduces racial bias into the proceedings.

(3) Evidence to rebut such research or testimony.

(c) For purposes of this section, “creative expression” means the expression or application of creativity or imagination in the production or arrangement of forms, sounds, words, movements, or symbols, including, but not limited to, music, dance, performance art, visual art, poetry, literature, film, and other such objects or media.

In a plain reading of this statute, it is clear that the balancing test for the admission of Rap lyrics presumes that the admission of this evidence would create substantial danger of undue prejudice and as such a very unique balancing test must be imposed.  A test that has a much greater balance toward the exclusion of this evidence than would be considered under existing Evidence Code section 352.  In fact, the language of the legislative findings is specifically directed at the inappropriate use of Rap lyrics and is an obvious and long overdue effort to correct the long standing prejudice against Rap Music and the racial injustice that the admission of this evidence has created. 

Specifically, the Legislature found:

(a) Existing precedent allows artists’ creative expression to be admitted as evidence in criminal proceedings without a sufficiently robust inquiry into whether such evidence introduces bias or prejudice into the proceedings. In particular, a substantial body of research shows a significant risk of unfair prejudice when Rap lyrics are introduced into evidence. Stuart P. Fischoff, “Gangsta’ Rap and a Murder in Bakersfield,” 29 J. Applied Soc. Psych. 795, 803 (1999); Carrie B. Fried, “Who’s Afraid of Rap? Differential Reactions to Music Lyrics.” J. Applied Soc. Psych. 29:705–721 (1999); Adam Dunbar and Charis E. Kubrin, “Imagining Violent Criminals: An Experimental Investigation of Music Stereotypes and Character Judgments,” Journal of Experimental Criminology 14:507-528 (2018).

(b) It is the intent of this Legislature to provide a framework by which courts can ensure that the use of an accused person’s creative expression will not be used to introduce stereotypes or activate bias against the defendant, nor as character or propensity evidence; and to recognize that the use of Rap lyrics and other creative expression as circumstantial evidence of motive or intent is not a sufficient justification to overcome substantial evidence that the introduction of Rap lyrics creates a substantial risk of unfair prejudice.

Taken in tandem with the Racial Justice Act of 2020, it seems clear that the Court should exclude the use of any Rap lyrics unless there is an obvious showing that the lyrics are used for their literal truth, not art, and that they are created by the defendant at or near the time of the purported criminal act and that they reveal previously unknown facts about the crime.  The law clearly seeks to exclude such lyrics if they would be used for any inappropriate purpose as laid out in Evidence Code section 1101, such as propensity evidence or evidence of criminal disposition.  

In this case, Mr. Brown performed the lyrics and made the statements at issue during performances that were viewed by an audience of between 500 to over 100,000 viewers.  Mr. Brown appeared in these videos not as Julian Brown but under his stage name, MurderGang Juju.  The statements made during the Instagram battles with other local rappers who also appeared under their stage names.  The performances had hundreds of viewers, as documented by a visible view counter on the screen.  The performances were interactive with fans, allowing viewers to make contemporaneous written comments that the performers could also see and respond to in real time.  The Instagram battles occurred more than six months after the offense date and did not include any statements about the offense that were unknown previously.  Further, while Mr. Brown mentions Mr. Almanza’s murder, so too do other commenters during the performance.  (Mr. Almanza was himself a locally famous rapper).  Mr. Brown never takes credit for the shooting or otherwise claims to be responsible for Mr. Almanza’s death.  Finally, there is no factual basis to believe that Mr. Brown’s comments were anything other than an artistic performance.  


Likewise, Mr. Brown has made numerous high quality music videos, some of which feature disclaimers that any guns or drugs depicted in the video are props and that the songs are not connected to real-world violence, crime, or gang activity.  The music videos often include long introductions and credit the directors and production companies that participated in making the videos.  Mr. Brown always appears in his videos under his stage name, never as Julian Brown.  It is clear from this context that these music videos are to be received as artistic performances and not biographies or confessionals.  Just as Johnny Cash never “shot a man in Reno just to watch him die,” Mr. Brown’s musical performances should be viewed as exercises in creative storytelling and artistic expression.    
Finally, the verbiage and imagery utilized in these performances would be highly prejudicial and it would fall directly into the area of exclusion that has been clearly set out in Evidence Code section 352.2.  Clearly, there is very specious relevance to the evidence.  Further, as we have seen from both the case law and the social science, juries tend to interpret these lyrics in a highly prejudicial way; the probative value is far outweighed by the undue prejudiced to Mr.  Brown.  As noted, this balance requires the Court to determine what probative value performative Instagram battles and Rap lyrics, written and performed months after the homicide, would have.  Clearly, far less than in the Melendez case. Balancing that against the clear evidence we see about how juries truly feel Rap music is “bad,” and there is only one conclusion, the prejudicial effect far outweighs any minimal relevance in the case. 
CONCLUSION
Given the science, the trending law and the clear decisions by the California Supreme Court in Melendez and George T., the Court should exclude any reference to Rap Lyrics, any evidence of Rap videos, and any associated performative Instagram battles in this case on both relevance and EC 352.2 grounds. 
DATED:  April      , 2023
Respectfully submitted,

__________________________

Thomas Clinkenbeard
Supervising Public Defender
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