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7HO��������������
)D[��������������
&HO��������������

$WWRUQH\�IRU�'HIHQGDQW�%5$1'21�'81&$1
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,1�$1'�)25�7+(�&2817<�2)�6$1�',(*2

7+(�3(23/(�2)�7+(�67$7(�2) � &$6(�12��&'������
&$/,)251,$� � '$�12��$'5���

� �
3ODLQWLII� � 127,&(�2)�'(0855(5�$1'�

� '(0855(5�72�$0(1'('�&203/$,17
Y� �

� �3HQ��&RGH��������������������
%5$1'21�'81&$1� �

� 'DWH�
'HIHQGDQW� � 7LPH�

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� 'HSW�

1RWLFH�LV�JLYHQ�WKDW�RQ�WKH�DERYH�GDWH�DQG�WLPH��GHIHQGDQW��%UDQGRQ�'XQFDQ��E\�KLV�DWWRUQH\

RI�UHFRUG��%ULDQ�:DWNLQV��ZLOO�PRYH�WKLV�FRXUW�WR�RUGHU�D�GHPXUUXU�WR�WKH�DPHQGHG�FRPSODLQW�LQ�WKLV

DFWLRQ�RQ�WKH�JURXQGV�WKDW�RQ�WKH�IDFH�RI�WKH�LQIRUPDWLRQ��LW�IDLOV�WR�WR�VXEVWDQWLDOO\�FRQIRUP�WR�WKH

SURYLVLRQV�RI�3HQDO�&RGH�VHFWLRQV�����������DQG������DQG�WKH�DFFXVDWLRQV�DUH�XQFHUWDLQ�DQG�IDLO�WR

VWDWH�D�FULPLQDO�FDXVH�RI�DFWLRQ���7KH�DPHQGHG�FRPSODLQW�LV�XQFHUWDLQ��IDLOV�WR�SURYLGH�UHTXLUHG

QRWLFH��IDLOV�WR�VWDWH�D�FULPH��DQG�KLQGHUV�'XQFDQ¶V�DELOLW\�WR�IRUPXODWH�D�GHIHQVH���
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2

7KLV�GHPXUUHU� LV�EDVHG�RQ� WKLV�QRWLFH�� WKH�DWWDFKHG�SRLQWV�DQG�DXWKRULWLHV�� WKH�DPHQGHG

FRPSODLQW�� WKH� FRXUW¶V� ILOHV� DQG� UHFRUGV�� DQG� � DQ\�HYLGHQFH�RU�DUJXPHQW�DW� WKH�KHDULQJ�RQ� WKLV

GHPXUUHU�

'DWHG�BBBBBBBBBBBBBBBBBBBBBBBBB 5HVSHFWIXOO\�VXEPLWWHG�

%5,$1�:$7.,16
$WWRUQH\�IRU�'HIHQGDQW
%5$1'21�'81&$1
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�)XUWKHU�UHIHUHQFHV�WR�VHFWLRQV�DUH�WR�WKH�3HQDO�&RGH��XQOHVV�RWKHUZLVH�VSHFLILHG�

3

%ULDQ�(��:DWNLQV��6%1�������
%5,$1�(��:$7.,16�	�$662&,$7(6
����%�6WUHHW��6WH�����
6DQ�'LHJR��&$�������
7HO��������������
)D[��������������
&HO��������������

$WWRUQH\�IRU�'HIHQGDQW�%5$1'21�'81&$1

683(5,25�&2857�2)�7+(�67$7(�2)�&$/,)251,$

,1�$1'�)25�7+(�&2817<�2)�6$1�',(*2

7+(�3(23/(�2)�7+(�67$7(�2) � &$6(�12��&'������
&$/,)251,$� � '$�12��$'5���

� �
3ODLQWLII� � 32,176�$1'�$87+25,7,(6�,1��

� 6833257�2)�'(0855(5�72�
Y� � $0(1'('�&203/$,17

� �3HQ��&RGH��������������������
%5$1'21�'81&$1� �

�
'HIHQGDQW� �

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

'XQFDQ�VXEPLWV� WKHVH�SRLQWV�DQG�DXWKRULWLHV� LQ�VXSSRUW�RI� WKH�GHPXUUHU� WR�WKH�DPHQGHG

FRPSODLQW�

,� 352&('85$/�$1'�)$&78$/�%$&.*5281'

,Q�D�VL[WHHQ�FRXQW�DPHQGHG�FRPSODLQW�ILOHG�RQ�-XQH����������DJDLQVW�IRXUWHHQ�DGGLWLRQDO

GHIHQGDQWV��%UDQGRQ�'XQFDQ�ZDV�FKDUJHG�ZLWK�QLQH�FRXQWV��DV�IROORZV�

&RXQW�7ZR��&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\��3HQ��&RGH������������RQ�0D\�����������WR

FRPPLW�SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG

VWUXFWXUH���������FRPPLWWHG�RQ�0D\������������

&RXQW�7KUHH�� �&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\�����������RQ�0D\�����������WR�FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�VWUXFWXUH

��������FRPPLWWHG�RQ�0D\������������
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&RXQW� )RXU�� � &ULPLQDO� 6WUHHW� *DQJ�&RQVSLUDF\� ��� ������� RQ� -XQH� ��� ������ WR� FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�VWUXFWXUH

��������FRPPLWWHG�RQ�-XQH����������

&RXQW�6HYHQ�� �&ULPLQDO� 6WUHHW�*DQJ�&RQVSLUDF\� ���������� RQ� -XO\���� ������ WR� FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�YHKLFOH���

�����FRPPLWWHG�RQ�-XO\�����������

&RXQW�1LQH�� �&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\� ���������� RQ� -XO\� ���� ������ WR� FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�VWUXFWXUH

��������FRPPLWWHG�RQ�-XO\������������

&RXQW�(OHYHQ���&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\�����������RQ�-XO\�����������WR�FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�VWUXFWXUH

��������FRPPLWWHG�RQ�-XO\������������

&RXQW�7KLUWHHQ���&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\�����������RQ�$XJXVW����������WR�FRPPLW

SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG�RFFXSLHG�YHKLFOH���

�����FRPPLWWHG�RQ�$XJXVW�����������

&RXQW�)RXUWHHQ���&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\��3HQ��&RGH�����������RQ�6HSWHPEHU���

������WR�FRPPLW�SUHPHGLWDWHG�DWWHPSWHG�PXUGHU������������������DQG�VKRRWLQJ�DW�DQ�LQKDELWHG

RFFXSLHG�VWUXFWXUH���������FRPPLWWHG�RQ�6HSWHPEHU�����������

&RXQW�6L[WHHQ���&ULPLQDO�6WUHHW�*DQJ�&RQVSLUDF\��3HQ��&RGH�����������RQ�)HEUXDU\����������

WR�FRPPLW�DWWHPSWHG�PXUGHU��������������FRPPLWWHG�RQ�)HEUXDU\����������

'XQFDQ� ZDV� DUUDLJQHG� RQ� WKH� DPHQGHG� FRPSODLQW� RQ� RU� DERXW� -XQH� ���� ������ � 7KH

SUHOLPLQDU\�H[DPLQDWLRQ�LV�VHW�IRU�1RYHPEHU���������

&RXQW�2QH�LQFOXGHV�DOOHJDWLRQV�RI�QLQH�RYHUW�DFWV��DOO�WHOHSKRQH�FDOOV��EHWZHHQ�$SULO����DQG

$SULO����������LQ�IXUWKHUDQFH�RI�WKH�FRQVSLUDFLHV�FKDUJHG�LQ�FRXQWV�RQH�WKURXJK�VHYHQ���6HYHQ�FDOOV

FRQVLVW�RI�GHIHQGDQWV�GLVFXVVLQJ�ERUURZLQJ�ILUHDUPV��2YHUW�$FWV�1RV����WKURXJK����DQG������7KH�WZR

UHPDLQLQJ�FDOOV�DUH�RI�RQH�WKH�GHIHQGDQWV�DGYLVLQJ�WKDW�KH�LV�³WU\LQJ�WR�EXVW�D�PRYH�´��2YHUW�$FW�1R�

����DQG�RI�WKH�GHIHQGDQWV�VD\LQJ�WKDW�SROLFH�DUH�QHDUE\�DQG�WKH\�DUH�³VWXFN�RQ�WKH�EORFN´��2YHUW��$FW

1R�������
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5

&RXQW�(LJKW� LQFOXGHV� DOOHJDWLRQV� RI� VL[� RYHUW� DFWV� RQ� -XO\� ���� ������ � 7KHVH� RYHUW� DFWV

LQYROYHG�FHUWDLQ�GHIHQGDQWV�RI�REWDLQLQJ�ORDGHG�ILUHDUPV��VNL�PDVNV��DQG�EDWWLQJ�JORYHV��GULYLQJ�WR

DQG�SDUNLQJ�LQ�IURQW�RI�D�/LQFROQ�3DUN�PHPEHU¶V�KRPH��DQG�SXWWLQJ�RQ�WKH�VNL�PDVNV�

��'XQFDQ�LV�QRW�PHQWLRQHG�LQ�DQ\�RI�WKH�ILIWHHQ�RYHUW�DFWV���7KH�SURVHFXWLRQ¶V�2SSRVLWLRQ�WR

'HIHQVH�'HPXUUHU��ILOHG�E\�GHIHQGDQW�.LQJ��ILOHG�2FWREHU�����������VHWV�IRUWK�D�GHWDLOHG�VXPPDU\

RI�WKH�RYHUW�DFWV�DQG�VKRRWLQJV�VHW�RXW�LQ�WKH�DPHQGHG�FRPSODLQW���7KH�RQO\�DFW�DWWULEXWHG�WR�'XQFDQ

LV�KLV�)DFHERRN�FRPPHQW��SRVWHG�VRPHWLPH�DIWHU�GHIHQGDQWV�6WULSOLQJ�DQG�&ULVS�ZHUH�DUUHVWHG��³)UHH

/LO�+DZJ�DQG�7DH�'LS�´���2SS��WR�'HPXUUHU��S������

,, 38568$17�72�6(&7,21����������$�'()(1'$17�0$<�'(0855(5�72�$1
$&&86$725<�3/($',1*�:+(1��21�7+(�)$&(�2)�7+(�3/($',1*��,7
$33($56� 7+$7� ,7� '2(6� 127� 68%67$17,$//<� &21)250� 72� 7+(
5(48,5(0(176�2)�6(&7,216�����������$1'����

³7KH�IXQFWLRQ�RI�FULPLQDO�SOHDGLQJV�XQGHU�&DOLIRUQLD�ODZ�LV�WR�JLYH�DQ�DFFXVHG�QRWLFH�RI�WKH

RIIHQVH�ZLWK�ZKLFK�KH�LV�FKDUJHG�EXW�QRW�WR�SURYLGH�KLP�ZLWK�QRWLFH�RI�WKH�SDUWLFXODU�FLUFXPVWDQFHV

RI�WKH�FKDUJH��IRU�VXFK�FLUFXPVWDQFHV�DUH�IXUQLVKHG�KLP�LQ�D�WUDQVFULSW�RI�WKH�WHVWLPRQ\�RQ�ZKLFK�WKH

LQGLFWPHQW�RU�LQIRUPDWLRQ�LV�IRXQGHG�´���People v. Jackson�����������&DO�$SS��G�����������

+RZHYHU��EDUH�OLWHUDO�FRPSOLDQFH�ZLWK�VHFWLRQ�����GRHV�QRW�REYLDWH�D�GHPXUUHU��ZKHUH�WKDW

FRPSOLDQFH�IDLOV�WR�JLYH�WKH�DFFXVHG�FRQVWLWXWLRQDOO\�DGHTXDWH�QRWLFH����People v. Jordan����������

&DO�$SS��G�������������³µ:KHQ�WKH�SDUWLFXODUV�RI�DQ�RIIHQVH��RU�LI�LQ�WKLV�FDVH�WKH�SDUWLFXODU�UHVXOWV

RI�WKH�GHIHQGDQW¶V�DFWLRQV�ZHUH�QRW�VWDWHG�ZLWK�VXIILFLHQW�FODULW\�WR�VDWLVI\�WKH�GHIHQGDQW�RU�WR�HQDEOH

KLP�WR�PRUH�DEO\�SUHVHQW�KLV�GHIHQVH��LW�ZDV�KLV�GXW\�WR�GHPXU�WKHUHWR�DV�SURYLGHG�E\�VHFWLRQ�����

RI�WKH�3HQDO�&RGH��RU�LI�PRUH�WKDQ�RQH�RIIHQVH�ZDV�FKDUJHG��LW�ZDV�VXFK�GXW\�¶´��People v. Jordan�

supra��DW�S�������TXRWLQJ�People v. McPheeley�����������&DO�$SS��G�����������

+HUH��'XQFDQ� LV�QRW� LQYROYHG� LQ�DQ\�RI� WKH�RYHUW�DFWV�� DQG� WKH� ODQJXDJH�RI� WKH�VWDWXWHV

WKHPVHOYHV�LV�LQVXIILFLHQW�WR�SXW�'XQFDQ�RQ�QRWLFH�RI�WKH�SURVHFXWLRQ¶V�IDFWXDO�WKHRU\���+H�LV�XQDEOH

WR�GHWHUPLQH�LQ�ZKDW�ZD\�KH�DOOHJHGO\�FRPPLWWHG�D�FULPLQDO�DFW�
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��,,� 38568$17�72�6(&7,21����������$�'()(1'$17�0$<�'(0855(5�72�$1
$&&86$725<�3/($',1*�:+(1��21�7+(�)$&(�2)�7+(�3/($',1*��,7
$33($56�7+$7�025(�7+$1�21(�2))(16(�,6�&+$5*('

³µ>:@KHQ�D�VLQJOH�DJUHHPHQW�WR�FRPPLW�RQH�RU�PRUH�VXEVWDQWLYH�FULPHV�LV�HYLGHQFHG�E\�DQ

RYHUW�DFW������WKH�SUHFLVH�QDWXUH�DQG�H[WHQW�RI�WKH�FRQVSLUDF\�PXVW�EH�GHWHUPLQHG�E\�UHIHUHQFH�WR�WKH

DJUHHPHQW�ZKLFK�HPEUDFHV�DQG�GHILQHV�LWV�REMHFWV�¶´��People v. Johnson�����������&DO��WK����������

TXRWLQJ�Braverman v. United States� �����������8�6�����������³µ$�VLQJOH�DJUHHPHQW� WR�FRPPLW

VHYHUDO�FULPHV�FRQVWLWXWHV�RQH�FRQVSLUDF\�¶´��People v. Johnson��supra��DW�S�������TXRWLQJ�United

States v. Broce������������8�6�����������������³µ2QH�DJUHHPHQW�JLYHV�ULVH�WR�RQO\�D�VLQJOH�RIIHQVH�

GHVSLWH��DQ\�PXOWLSOLFLW\�RI�REMHFWV�¶´��People v. Johnson��supra��DW�S�������TXRWLQJ�People v. Lopez

����������&DO�$SS��WK����������������

³µ>7@KH�JRYHUQPHQW�FDQQRW�VSOLW�XS�RQH�FRQVSLUDF\�LQWR�GLIIHUHQW�LQGLFWPHQWV��DQG�SURVHFXWH

DOO�RI�WKHP��EXW�WKDW�SURVHFXWLRQ�IRU�DQ\�SDUW�RI�D�VLQJOH�FULPH�EDUV�DQ\�IXUWKHU�SURVHFXWLRQ�EDVHG

XSRQ�WKH�ZKROH�RU�D�SDUW�RI�WKH�VDPH�FULPH�¶´��People v. Lopez��supra��DW�S��������TXRWLQJ�People

v. Nichols�����������&DO�$SS��������>LQWHUQDO�FLWDWLRQ�RPLWWHG@����³:KHUH�WZR�RU�PRUH�SHUVRQV�DJUHH

WR�FRPPLW�D�QXPEHU�RI�FULPLQDO�DFWV��WKH�WHVW�RI�ZKHWKHU�D�VLQJOH�FRQVSLUDF\�KDV�EHHQ�IRUPHG�LV

ZKHWKHU�WKH�DFWV�µZHUH�WLHG�WRJHWKHU�DV�VWDJHV�LQ�WKH�IRUPDWLRQ�RI�D�ODUJHU�DOO�LQFOXVLYH�FRPELQDWLRQ�

DOO� GLUHFWHG� WR� DFKLHYLQJ� D� VLQJOH� XQODZIXO� HQG� RU� UHVXOW�´� � �People v. Morocco� ������� ���

&DO�$SS��G��������������³µ7KH�WHVW�LV�ZKHWKHU�WKHUH�ZDV�RQH�RYHUDOO�DJUHHPHQW�DPRQJ�WKH�YDULRXV

SDUWLHV�WR�SHUIRUP�YDULRXV�IXQFWLRQV�LQ�RUGHU�WR�FDUU\�RXW�WKH�REMHFWLYHV�RI�WKH�FRQVSLUDF\���,I�VR�

WKHUH�LV�EXW�RQH�FRQVSLUDF\�¶´��People v. Lopez��supra��DW�S��������TXRWLQJ��People v. Skelton�������

����&DO�$SS��UG�����������GLVDSSURYHG�RQ�RWKHU�JURXQGV�LQ�People v. Figueroa�����������&DO��G

��������������

6HFWLRQ�������FRGLILHV�WKH�RIIHQVH�RI��³FRQVSLU>DF\@�WR�DFWLYHO\�SDUWLFLSDWH�LQ�D�FULPLQDO�VWUHHW

JDQJ�´� � �People v. Johnson��supra�� DW�S�������� �³µ7KH�FRQVSLUDF\� LV� WKH�FULPH��DQG� WKDW� LV�RQH�

KRZHYHU�GLYHUVH�LWV�REMHFWV�¶´��Braverman vs. United States��supra��DW�S�������,W�LV�WKH�QXPEHU�RI

DJUHHPHQWV�� QRW� WKH� QXPEHU� RI� YLFWLPV� RU� VWDWXWHV� YLRODWHG�� WKDW� GHWHUPLQH� WKH� QXPEHU� RI

FRQVSLUDFLHV����People v. Meneses������������&DO�$SS��WK���������������

���
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7

+HUH�� WKH�SURVHFXWLRQ¶V� WKHRU\� LV� WKDW� WKH�XQGHUO\LQJ�RIIHQVHV�RI� DWWHPSWHG�PXUGHU� DQG

VKRRWLQJ�DW�RFFXSLHG�KRXVHV�RU�YHKLFOHV�DOOHJHG�LQ�WKH�YDULRXV�FRXQWV�RI�FRQVSLUDF\�ZHUH�WKH�SURGXFW

RI�WKH�VLQJOH�RYHUDOO�VFKHPH�RU�REMHFWLYH�WR�UHWDOLDWH�DJDLQVW�ULYDO�JDQJV���$FFRUGLQJO\��'XQFDQ�FDQ

RQO\�EH�FKDUJHG�ZLWK�D�VLQJOH�YLRODWLRQ�RI�VHFWLRQ��������FRQVSLUDF\�WR�DFWLYHO\�SDUWLFLSDWH�LQ�D

FULPLQDO�VWUHHW�JDQJ�

,,,� 38568$17�72�6(&7,21����������$�'()(1'$17�0$<�'(0855(5�72�$1
$&&86$725<�3/($',1*�:+(1��21�7+(�)$&(�2)�7+(�3/($',1*��,7
$33($56�7+$7�7+(�)$&76�67$7('�'2�127�&2167,787(�$�38%/,&
2))(16(

)LUVW��DV�WR�WKH�DOOHJDWLRQV�WKDW�DWWHPSWHG�PXUGHU�ZDV�WKH�WDUJHW�RIIHQVH�RI�WKH�FRQVSLUDF\�

WKHUH� LV� QR� FULPH� RI� FRQVSLUDF\� WR� FRPPLW� DWWHPSWHG� PXUGHU�� �People v. Iniguez� ������� ��

&DO�$SS��WK���������People v. Johnson��supra��DW�S������>³RQH�FDQQRW�FRQVSLUH�WR�try�WR�FRPPLW�D

FULPH´@����

6HFRQGO\��WKH�DPHQGHG�FRPSODLQW�IDLOV�WR�VHW�IRUWK�IDFWV�UHODWLYH�WR�'XQFDQ�WKDW�FRQVWLWXWH

D�SXEOLF�RIIHQVH�

3HQDO�&RGH�VHFWLRQ�������SURYLGHV�

³1RWZLWKVWDQGLQJ�VXEGLYLVLRQV��D��RU��E��RI�6HFWLRQ������DQ\�SHUVRQ�ZKR
DFWLYHO\�SDUWLFLSDWHV� LQ�DQ\�FULPLQDO�VWUHHW�JDQJ��DV�GHILQHG� LQ�VXEGLYLVLRQ��I��RI
6HFWLRQ���������ZLWK�NQRZOHGJH�WKDW�LWV�PHPEHUV�HQJDJH�LQ�RU�KDYH�HQJDJHG�LQ�D
SDWWHUQ�RI�FULPLQDO�JDQJ�DFWLYLW\��DV�GHILQHG�LQ�VXEGLYLVLRQ��H��RI�6HFWLRQ���������DQG
ZKR�ZLOOIXOO\�SURPRWHV��IXUWKHUV��DVVLVWV��RU�EHQHILWV�IURP�DQ\�IHORQLRXV�FULPLQDO
FRQGXFW�E\�PHPEHUV�RI�WKDW�JDQJ�LV�JXLOW\�RI�FRQVSLUDF\�WR�FRPPLW�WKDW�IHORQ\�DQG
PD\�EH�SXQLVKHG�DV�VSHFLILHG�LQ�VXEGLYLVLRQ��D��RI�6HFWLRQ�����´

7R� VXVWDLQ� D� FRQYLFWLRQ� XQGHU� WKLV� VHFWLRQ�� WKH� SURVHFXWLRQ� PXVW� SURYH� WKH� IROORZLQJ

HOHPHQWV�

����7KH�GHIHQGDQW�ZDV�DQ�active participant LQ�D�FULPLQDO�VWUHHW�JDQJ�

����7KH�GHIHQGDQW�KDG�knowledge WKDW�LWV�PHPEHUV�HQJDJH�LQ�RU�KDYH�HQJDJHG�LQ�D�SDWWHUQ

RI�FULPLQDO�DFWLYLW\�

��� � 7KH� GHIHQGDQW�willfully SURPRWHG�� IXUWKHUHG�� DVVLVWHG�� RU�benefitted IURP� IHORQLRXV

FULPLQDO�FRQGXFW�E\�PHPEHUV�RI�WKH�JDQJ�

7KH�DPHQGHG�FRPSODLQW�IDLOV�WR�VHW�IRUWK�DQ\�FRQGXFW�E\�'XQFDQ�WKDW�PDNHV�KLP�FULPLQDOO\

UHVSRQVLEOH�IRU�WKH�DFWV�RI�KLV�FR�GHIHQGDQWV�
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�� 6HFWLRQ�������UHTXLUHV�WKDW�WKH�WKDW�GHIHQGDQW�³ZLOOIXOO\�SURPRWH>G@��IXUWKHU>HG@��DVVLVW>HG@�

RU�EHQHILW>WHG@�IURP´�WKH�FRPPLVVLRQ�RI� WKH�FKDUJHG�IHORQLHV�� � �People v. Rodriguez� ���������

&DO��WK�����������>HOHPHQWV�RI�VHFWLRQ���������VXEG���D�@��People v. Johnson�����������&DO��WK�����

�����

%HFDXVH�WKH�DPHQGHG�FRPSODLQW�FRQWDLQV�QR�DOOHJDWLRQ�GLUHFWO\�OLQNLQJ�GHIHQGDQW�WR�DQ\�RI

WKH�WDUJHW�RIIHQVHV��KH�DQWLFLSDWHV�WKH�SURVHFXWLRQ¶V�WKHRU\�RI�FXOSDELOLW\�LV�WKDW�KH�EHQHILWWHG�IURP

WKH�IHORQLRXV�FRQGXFW�RI�PHPEHUV�RI�WKH�JDQJ���7KLV�WKHRU\�ZLOO�XQGRXEWHGO\�EH�EDVHG�RQ�D�JDQJ

GHWHFWLYH¶V�JHQHULF�DQG�RIWHQ� UHSHDWHG� WHVWLPRQ\� WKDW�DQ\�FULPH�FRPPLWWHG�E\�D�JDQJ�PHPEHU

EHQHILWV� WKH� HQWLUH� JDQJ� E\� LQFUHDVLQJ� WKH� JDQJ¶V� VWDWXUH� DQG� UHSXWDWLRQ� LQ� WKH� FRPPXQLW\� IRU

LQWLPLGDWLRQ� DQG� YLROHQFH�� � +RZHYHU�� D� YLRODWLRQ� RI� VHFWLRQ� ������ UHTXLUHV� PRUH� WKDQ� VRPH

DPELJXRXV��DPRUSKRXV�EHQHILW�LQ�WKH�IRUP�RI�WKH�JDQJ¶V�LQFUHDVHG�VWDWXUH�EDVHG�RQ�WKH�FRPPXQLW\¶V

LQFUHDVHG�IHDU�RI�WKH�JDQJ�

�� 6HFWLRQ�������5HTXLUHV�WKDW�$Q\�5HFHLSW�RI�D�%HQHILW�0XVW�EH�:LOOIXO

6LJQLILFDQWO\��WKH�VWDWXWH�RQO\�FULPLQDOL]HV�WKH�FRQGXFW�RI�DQ�DFWLYH�JDQJ�SDUWLFLSDQW�ZKR

³willfully�SURPRWHV��IXUWKHUV��DVVLVWV��RU�EHQHILWV�IURP´�WKH�VSHFLILHG�IHORQLRXV�FRQGXFW�DOOHJHG���7KH

VWDWXWH�ZRXOG�QRW�VXUYLYH�FRQVWLWXWLRQDO�FKDOOHQJHV�LI�LW�IDLOHG�WR�LQFOXGH�DQ�HOHPHQW�RI�PHQV�UHD�DQG

ZLOOIXO�FRQGXFW����People v.  Gardeley�����������&DO��WK�����������Lanzetta v. New Jersey ������

����8�6�����������>���6�&W����������/�(G�����@�>1HZ�-HUVH\�JDQJ�VWDWXWH�FULPLQDOL]LQJ�PHUH�JDQJ

PHPEHUVKLS�YLRODWHG�GXH�SURFHVV@����³0HUH�DFWLYH�DQG�NQRZLQJ�SDUWLFLSDWLRQ�LQ�D�FULPLQDO�VWUHHW

JDQJ�LV�QRW�D�FULPH�´���People v. Rodriguez, supra�����&DO��WK���������������'XH�SURFHVV�UHTXLUHV

WKDW�FULPLQDO�OLDELOLW\�UHVW�RQ�SHUVRQDO�JXLOW��WKHUHIRUH�D�SHUVRQ�FRQYLFWHG�IRU�DFWLYH�PHPEHUVKLS�LQ

D�FULPLQDO�RUJDQL]DWLRQ�PXVW�HQWHUWDLQ��JXLOW\�NQRZOHGJH�DQG�LQWHQW��RI�WKH�RUJDQL]DWLRQ
V�FULPLQDO

SXUSRVHV����Scales v. U.S. �����������8�6��������������,Q�Scales��ZKLFK�FRQFHUQHG�&RPPXQLVW�3DUW\

PHPEHUV��WKH�&RXUW�ZURWH�

�,Q�RXU�MXULVSUXGHQFH�JXLOW�LV�SHUVRQDO��DQG�ZKHQ�WKH�LPSRVLWLRQ�RI�SXQLVKPHQW�RQ
D�VWDWXV�RU�RQ�FRQGXFW�FDQ�RQO\�EH�MXVWLILHG�E\�UHIHUHQFH�WR�WKH�UHODWLRQVKLS�RI�WKDW
VWDWXV�RU�FRQGXFW�WR�RWKHU�FRQFHGHGO\�>VLF@�FULPLQDO�DFWLYLW\��KHUH�DGYRFDF\�RI�YLROHQW
RYHUWKURZ���WKDW�UHODWLRQVKLS�PXVW�EH�VXIILFLHQWO\�VXEVWDQWLDO�WR�VDWLVI\�WKH�FRQFHSW
RI�SHUVRQDO�JXLOW�LQ�RUGHU�WR�ZLWKVWDQG�DWWDFN�XQGHU�WKH�'XH�3URFHVV�&ODXVH�RI�WKH
)LIWK�$PHQGPHQW���

���
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�Scales, supra������8�6��DW�SS�������������7KLV�VWDQGDUG�LV��GXO\�PHW���WKH�&RXUW�VDLG��

³ZKHQ� WKH� VWDWXWH� LV� IRXQG� WR� UHDFK� RQO\� 
DFWLYH
�PHPEHUV� KDYLQJ� DOVR� D� JXLOW\
NQRZOHGJH�DQG�LQWHQW��DQG�ZKLFK�WKHUHIRUH�SUHYHQWV�D�FRQYLFWLRQ�RQ�ZKDW�RWKHUZLVH
PLJKW�EH�UHJDUGHG�DV�PHUHO\�DQ�H[SUHVVLRQ�RI�V\PSDWK\�ZLWK�WKH�DOOHJHG�FULPLQDO
HQWHUSULVH�� XQDFFRPSDQLHG� E\� DQ\� VLJQLILFDQW� DFWLRQ� LQ� LWV� VXSSRUW� RU� DQ\
FRPPLWPHQW�WR�XQGHUWDNH�VXFK�DFWLRQ���

�Id.�DW�S���������

³7KH�ZRUG�µZLOOIXOO\�¶�ZKHQ�DSSOLHG�WR�WKH�LQWHQW�ZLWK�ZKLFK�DQ�DFW�LV�GRQH�RU�RPLWWHG�

LPSOLHV�VLPSO\�D�SXUSRVH�RU�ZLOOLQJQHVV�WR�FRPPLW�WKH�DFW��RU�PDNH�WKH�RPLVVLRQ�UHIHUUHG�WR��,W�GRHV

QRW�UHTXLUH�DQ\�LQWHQW�WR�YLRODWH�ODZ��RU�WR�LQMXUH�DQRWKHU��RU�WR�DFTXLUH�DQ\�DGYDQWDJH�´���3HQ���&RGH�

�����VXEG�������

³7KXV��µ>W@KH�WKH�ZRUG�³ZLOOIXOO\´�DV�XVHG�LQ�FULPLQDO�VWDWXWHV�LPSOLHV�D�SXUSRVH�RU
ZLOOLQJQHVV�WR�FRPPLW�WKH�DFW�>FLWDWLRQ@��DQG������LW�LPSOLHV�WKDW�WKH�SHUVRQ�NQRZV�ZKDW
KH�LV�GRLQJ>�@�LQWHQGV�WR�GR�ZKDW�KH�LV�GRLQJ�DQG�LV�D�IUHH�DJHQW�¶��>&LWDWLRQ�@��:H
QRWHG�LQ�In re Stonewall F�������������&DO��$SS���G������������>@��WKDW�µ>W@KH�VHFWLRQ
��GHILQLWLRQ�LV�HQWLUHO\�GHSHQGHQW�XSRQ�WKH�DFW�WR�ZKLFK�³ZLOOIXO´�LV�DSSHQGHG���7KH
UHTXLUHG�LQWHQW�LV�DQ�LQWHQW�WR�GR�MXVW�WKDW�WR�ZKLFK�WKH�WHUP�ZLOIXO�LV�DSSOLHG���,WV
VLJQLILFDQFH�WKHUHIRUH�LV�ZKROO\�GHSHQGHQW�XSRQ�WKH�JUDPPDU�RI�WKH�VSHFLILF�RIIHQVH
LQ�ZKLFK�WKH�WHUP�LV�HPSOR\HG���

�People v. Honig ����������&DO�$SS��WK�������������$FFRUGLQJO\��LQ�RUGHU�WR�ZLOOIXOO\�EHQHILW�IURP

IHORQLRXV�JDQJ�DFWLYLW\��RQH�PXVW�DW�OHDVW�NQRZ�RI�WKH�EHQHILW�DQG�LQWHQG�WR�EHQHILW�IURP�WKDW�DFWLYLW\�

³$FWV�FRPPLWWHG�E\�FRQVSLUDWRUV�VXEVHTXHQW�WR�WKH�FRPSOHWLRQ�RI�WKH�FULPH�ZKLFK�LV�WKH

SULPDU\�REMHFW�RI�D�FRQVSLUDF\�FDQQRW�EH�GHHPHG�WR�EH�RYHUW�DFWV�LQ�IXUWKHUDQFH�RI�WKDW�FRQVSLUDF\�´

�People v. Zamora����������&DO��G�����������People v. Brown������������&DO�$SS��G�������������

+HUH��WKHUH�LV�QR�DOOHJDWLRQ�'XQFDQ�ZDV�LQYROYHG�LQ�WKH�WDUJHW�RIIHQVHV�RU�LQ�DQ\�RYHUW�DFWV�

,Q�IDFW��WKH�SURVHFXWLRQ¶V�WKHRU\�LV�WKDW�KH�LV�OLDEOH�DV�D�FRQVSLUDWRU�XQGHU�VHFWLRQ�������EHFDXVH�KH

SRVWHG�D�FRPPHQW�RQ�KLV�)DFHERRN�SDJH��³)UHH�/LO¶�+DZJ�DQG�7DH�'LS�´�after�WKH\�ZHUH��DUUHVWHG�

7KHUH�LV�DOVR�QR�DOOHJDWLRQ�WKDW�'XQFDQ�ZLOOIXOO\�EHQHILWWHG�RU�LQWHQGHG�WR�EHQHILW�LQ�DQ\�ZD\�

WDQJLEOH�RU�RWKHUZLVH��IURP�WKH�FKDUJHG�RIIHQVHV���

,Q�WKH�VLPSOHVW�RI�WHUPV��KH�LV�D�GRFXPHQWHG�JDQJ�PHPEHU�ZKR�KDG�QR�LQYROYHPHQW�LQ�DQG

QR�NQRZOHGJH� RI� WKH� VKRRWLQJV� SULRU� WR� RU� DW� WKH� WLPH� WKH\� RFFXUUHG�� DQG� QHYHU� NQRZLQJO\� RU

LQWHQWLRQDOO\�UHFHLYHG�DQ\�EHQHILW�IURP�WKH�FKDUJHG�RIIHQVHV���+H�FDQQRW�EH�FULPLQDOO\�OLDEOH�ZLWKRXW

VRPH� ZLOOIXO� FULPLQDO� FRQGXFW�� DQG�� DV� DSSDUHQW� RQ� WKH� IDFH� RI� WKH� DPHQGHG� FRPSODLQW�� WKH
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SURVHFXWLRQ�KDV�QRW�DOOHJHG�DQ\���7KLV�SULQFLSOH�LV�UHIOHFWHG�LQ�&$/&5,0�1R�������RQ�WKH�HOHPHQWV

RI�DFWLYH�SDUWLFLSDWLRQ�LQ�D�FULPLQDO�VWUHHW�JDQJ������������VXEG����D�����³����WKH�IDFW�WKDW�D�SHUVRQ�LV

SUHVHQW�DW�WKH�VFHQH�RI�D�FULPH�RU�IDLOV�WR�SUHYHQW�WKH�FULPH�GRHV�QRW��E\�LWVHOI��PDNH�KLP�RU�KHU�DQ

DLGHU�DQG�DEHWWRU�´���6HH�DOVR��People v.  Boyd�������������&DO�$SS��G�����������������

8QGHU�QR�VWUHWFK�RI�WKH�ODZ�FDQ�GHIHQGDQW¶V�FRQGXFW��RU�ODFN�WKHUHRI��FRQVWLWXWH�OLDELOLW\�DV

D�FRQVSLUDWRU�

�� :KHUH�WKH�'HIHQGDQW�LV�QRW�DQ�$LGHU�DQG�$EHWWRU��WKH�%HQHILW�:LOOIXOO\�5HFHLYHG�&DQQRW�EH
,QWDQJLEOH�

:LWK�UHJDUG�WR�WKH�SURVHFXWLRQ¶V�DQWLFLSDWHG�WKHRU\�WKDW�GHIHQGDQW�EHQHILWWHG�IURP�WKH�FULPHV

DQG�LV�WKHUHIRUH�JXLOW\�RI�FRQVSLUDF\��LW�LV�FRPPRQ�IRU�JDQJ�GHWHFWLYHV�WR�WHVWLI\�JHQHULFDOO\�DERXW

WKH�EHQHILWV�EHVWRZHG�RQ�D�JDQJ�E\�YLUWXH�RI�LWV�FULPLQDOLW\�LQDVPXFK�DV�WKH�FRPPLVVLRQ�RI�YLROHQW

FULPHV�LQFUHDVHV�WKH�FRPPXQLW\¶V�IHDU�RI�D�JDQJ�DQG�LQ�VR�GRLQJ��HQKDQFHV�D�JDQJ¶V�UHSXWDWLRQ�DQG

VWDWXUH���6LJQLILFDQWO\��KRZHYHU��WKLV�WHVWLPRQ\�DSSHDUV�LQ�GHFLVLRQV�DGGUHVVLQJ�WKH�VXIILFLHQF\�RI

WKH�HYLGHQFH�IRU�D�JDQJ�HQKDQFHPHQW�DOOHJHG�XQGHU�VHFWLRQ���������VXEGLYLVLRQ��E���ZKLFK�LPSRVHV

DGGLWLRQDO� SXQLVKPHQW� LI� D� FULPH� LV� FRPPLWWHG� ³IRU� WKH� EHQHILW� RI�� DW� WKH� GLUHFWLRQ� RI�� RU� LQ

DVVRFLDWLRQ�ZLWK�DQ\�FULPLQDO�VWUHHW�JDQJ��ZLWK�WKH�VSHFLILF�LQWHQW�WR�SURPRWH��IXUWKHU��RU�DVVLVW�LQ�DQ\

FULPLQDO�FRQGXFW�E\�JDQJ�PHPEHUV���´���6HH��H�J���People v.  Olguin�����������&DO�$SS�WK������

People v.  Ramon������������&DO�$SS��WK�����>H[SHUW¶V�WHVWLPRQ\�ZDV�LQVXIILFLHQW�WR�HVWDEOLVK�DXWR

WKHIW�ZDV� IRU� WKH�EHQHILW� RI� WKH�JDQJ@�� In re Frank S. � ������� ����&DO�$SS��WK������ >H[SHUW¶V

WHVWLPRQ\�ZDV�LQVXIILFLHQW�WR�HVWDEOLVK�NQLIH�ZDV�SRVVHVVHG�IRU�WKH�EHQHILW�RI�WKH�JDQJ@��People v.

Killebrew������������&DO�$SS��WK�����>H[SHUW¶V�WHVWLPRQ\�WKDW�DOO�JDQJ�PHPEHUV�ZRXOG�NQRZ�WKHUH

ZDV�D�JXQ�LQ�RQH�RI�WKH�FDUV�LQVXIILFLHQW�WR�HVWDEOLVK�WKH�JXQ�ZDV�SRVVHVVHG�IRU�WKH�EHQHILW�RI�WKH

JDQJ@����,Q�WKHVH�FDVHV��KRZHYHU��WKH�GHIHQGDQW�ZDV�DOVR�FKDUJHG�ZLWK�D�VXEVWDQWLYH�RIIHQVH��L�H���DXWR

WKHIW��RU�SRVVHVVLRQ�RI�D�NQLIH�RU�JXQ��DQG�WKH�VXEVWDQWLYH�RIIHQVH�KDG�WR�KDYH�EHHQ�GRQH�ZLWK�WKH

LQWHQW�WR�EHQHILW�IRU�WKH�VHFWLRQ���������VXEGLYLVLRQ��E��HQKDQFHPHQW�WR�DSSO\���

³0HPEHUVKLS�LQ�D�JDQJ�FDQQRW�VHUYH�DV�SURRI�RI�LQWHQW��RU�RI�WKH�IDFLOLWDWLRQ��DGYLFH��DLG�

SURPRWLRQ��HQFRXUDJHPHQW�RU�LQVWLJDWLRQ�QHHGHG�WR�HVWDEOLVK�DLGLQJ�DQG�DEHWWLQJ���7R�KROG�RWKHUZLVH

ZRXOG�LQYLWH�DEVXUG�UHVXOWV���$Q\�JDQJ�PHPEHU�FRXOG�EH�KHOG�OLDEOH�IRU�DQ\�RWKHU�JDQJ�PHPEHU
V
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DFW�DW�DQ\�WLPH�VR�ORQJ�DV�WKH�DFW�ZDV�SUHGLFDWHG�RQ�WKH�µFRPPRQ�SXUSRVH�RI�³ILJKWLQJ�WKH�HQHP\�´¶´

�Mitchell v. Purty���WK�&LU������������)��G�������������

,Q�RWKHU�ZRUGV��PHUH�DVVRFLDWLRQ�ZLWK�D�JURXS�FDQQRW�EH�SXQLVKHG�XQOHVV�WKHUH�LV�SURRI�WKDW

WKH�GHIHQGDQW�NQRZV�RI�DQG�LQWHQGV�WR�IXUWKHU�LWV�LOOHJDO�DLPV���$FFRUGLQJO\��D�JDQJ�PHPEHU�FDQQRW

EH�FULPLQDOO\�OLDEOH�DV�D�FRQVSLUDWRU�IRU�WKH�IHORQLRXV�DFWV�RI�RWKHU�JDQJ�PHPEHUV��LQ�WKH�DEVHQFH�RI

DQ\�DJUHHPHQW��RU�ZLOOIXO�FRQGXFW��L�H���ZLOOIXO�UHFHLSW�RI�EHQHILWV�VWHPPLQJ�IURP�WKRVH�IHORQLRXV

DFWV���/LDELOLW\�FDQQRW�EH�SUHGLFDWHG�PHUHO\�RQ�WKH�³FRPPRQ�SXUSRVH�RI�ILJKWLQJ�WKH�HQHP\´�RU��DV

KHUH��FRPPRQ�EHQHILW�WR�WKH�JDQJ�LQ�LWV�UHSXWDWLRQ�DQG�FRQWURO��ZLWKRXW�YLRODWLQJ�GXH�SURFHVV�XQGHU

WKH�)LIWK�DQG�)RXUWHHQWK�$PHQGPHQWV�

7KH�&DOLIRUQLD�6XSUHPH�&RXUW�UHFHQWO\�GLVFXVVHG�VHFWLRQ�������LQ�People v.  Johnson����

&DO��WK������ZKHUH�WKH�WKUHH�GHIHQGDQWV��DOO�RI�ZKRP�ZHUH�LQYROYHG�LQ�D�UHWDOLDWRU\�VKRRWLQJ��DUJXHG

WKDW�FRQVSLUDF\�WR�DFWLYHO\�SDUWLFLSDWH�LQ�D�FULPLQDO�VWUHHW�JDQJ�ZDV�QRW�D�FULPH���,Q�UHMHFWLQJ�WKLV

FRQWHQWLRQ��WKH�FRXUW�FRPSDUHG�WKH�HOHPHQWV�RI�FRQVSLUDF\���������ZLWK�WKH�HOHPHQWV�RI�VHFWLRQ

��������$OWKRXJK�Johnson�QRWHG�WKDW�D�YLRODWLRQ�RI�VHFWLRQ�������FDQ�EH�EDVHG�RQ�D�GHIHQGDQW¶V

UHFHLSW�RI�D�EHQHILW��Johnson��supra��DW�S��������LW�GLG�QRW�FRQVLGHU�ZKHWKHU�WKDW�EHQHILW�FRXOG�EH

LQWDQJLEOH��DV�LQ�WKH�SURVHFXWLRQ¶V�WKHRU\�KHUH��GHVSLWH�WKH�DEVHQFH�RI�DQ\�FULPLQDO�LQWHQW�RU�FRQGXFW

E\�GHIHQGDQW��RU�LI�VXFK�D�GHIHQGDQW�FRXOG�RQO\�ZLOOIXOO\�EHQHILW�E\�DFFHSWLQJ�D�WDQJLEOH�LWHP��H�J��

PRQH\��ZHDSRQV��RU�GUXJV���0RUHRYHU��LQ�Johnson��WKH�GHIHQGDQWV�ZHUH�DOO�DFWRUV�LQ�WKH�VKRRWLQJV

DW�WKH�JDQJ¶V�SHUFHLYHG�ULYDOV��QRQH�RI�WKHP�ZHUH�XQFRQQHFWHG�WR�WKH�FKDUJHG�RIIHQVHV�LQ�DQ\�ZD\�

DV�GHIHQGDQW�KHUH��

,W� LV� GLIILFXOW� WR� LPDJLQH� D� VFHQDULR�ZKHUH�� DV� KHUH�� WKH� GHIHQGDQW�ZDV� QRW� DQ� DFWRU� RU

SDUWLFLSDQW�RU�DLGHU�DQG�DEHWWHU�RI�WKH�XQGHUO\LQJ�IHORQ\��\HW�FRXOG�KDYH�ZLOOIXOO\�EHQHILWWHG�IURP�WKH

JDQJ¶V�LQFUHDVHG�UHSXWDWLRQ�LQ�WKH�FRPPXQLW\���'HIHQGDQW�VXEPLWV�WKDW�VXFK�DQ�LQWDQJLEOH�EHQHILW

FDQQRW�IORZ�WR�KLP���

6HFWLRQ�������FDQ�EH�FRPSDUHG�WR�)HGHUDO�5,&2�VWDWXWHV�����86&���������HW�VHT��LQ�WKHLU

JRDOV�WR�SURVHFXWH�DQ\RQH�LQ�D�FULPLQDO�HQWHUSULVH�ZKR�ZLOOIXOO\�EHQHILWV�IURP�WKH�DFWLYLWLHV�RI�WKH

HQWHUSULVH���+RZHYHU��5,&2�VWDWXWHV�JHQHUDOO\�SURKLELW�WKH�DFWLYLWLHV�RI�WKRVH�ZKR�³UHFHLYH>@�LQFRPH

IURP�D�SDWWHUQ�RI�UDFNHWHHULQJ�DFWLYLW\�RU�WKURXJK�FROOHFWLRQ�RI�DQ�XQODZIXO�GHEW�LQ�ZKLFK�VXFK
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SHUVRQ�KDV�SDUWLFLSDWHG�DV�D�SULQFLSDO�´������86&���������VXEG����D�����,Q�WKLV�UHJDUG��WKHUH�LV�D

WDQJLEOH�EHQHILW�±�PRQH\�±�IURP�WKH�FULPLQDO�DFWLYLWLHV�RI�RWKHU�DFWRUV�LQ�WKH�FULPLQDO�HQWHUSULVH��WKDW

LV�SDLG�WR�WKRVH�KLJKHU�XS�LQ�WKH�RUJDQL]DWLRQ���7KH�VDPH�OLPLWDWLRQ�PXVW�DSSO\�WR�VHFWLRQ�������

ZKLFK�VHHNV�WR�PDNH�DOO�JDQJ�PHPEHUV�ZKR�ZLOOIXOO\�EHQHILW�IURP�JDQJ�FULPH�HTXDOO\�FXOSDEOH�DV

FRQVSLUDWRUV����,9� &21&/86,21

)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��WKH�ODQJXDJH�LQ�&RXQWV����������������������������DQG����PDNHV

LW�DSSDUHQW�WKDW�WKH�FRPSODLQW�IDLOV�WR�SXW�'XQFDQ�RQ�QRWLFH�RI�ZKDW�FULPLQDO�FRQGXFW�KH�LV�DOOHJHG

WR�KDYH�FRPPLWWHG��WKDW�WKH�DPHQGHG�FRPSODLQW�PD\�RQO\�SURSHUO\�FKDUJH�D�VLQJOH�FRQVSLUDF\��DQG

WKDW� WKH�DPHQGHG�FRPSODLQW�IDLOV� WR�VWDWH�D�SXEOLF�RIIHQVH�� �$FFRUGLQJO\�� WKH�GHPXUUHU�PXVW�EH

VXVWDLQHG�
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�
%5$1'21�'81&$1� �

� 'DWH�
'HIHQGDQW� � 7LPH�
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'HIHQGDQW�%5$1'21�'81&$1��WKURXJK�KLV�DWWRUQH\�RI�UHFRUG��%ULDQ�(��:DWNLQV��KHUHE\

PRYHV�WKLV�FRXUW�IRU�OHDYH�WR�ILOH�KLV�'HPXUUHU�WR�WKH�$PHQGHG�&RPSODLQW�ILOHG�RQ�-XQH����������

3HQDO�&RGH�VHFWLRQ������DXWKRUL]HV�WKLV�FRXUW�WR�SHUPLW�'XQFDQ�ZLWKGUDZQ�KLV�SOHD�LQ�RUGHU

WR�GHPXU�WR�WKH�FKDUJHV���$W�WKH�WLPH�RI�'XQFDQ¶V�DUUDLJQPHQW�RQ�WKH�FRPSODLQW�DQG�WKH�HQWU\�RI�KLV

SOHD��KH�ZDV�QRW�UHSUHVHQWHG�E\�KLV�SUHVHQW�UHWDLQHG�FRXQVHO��WKHUHIRUH�FRXQVHO�GLG�QRW�KDYH�WKH

RSSRUWXQLW\�WR�UHYLHZ�WKH�FRPSODLQW�RU�UHVHDUFK�LVVXHV�UHODWHG�WR�WKH�ILOLQJ�RI�WKLV�GHPXUUHU�

7KLV�FDVH�DOVR�UDLVHV�LPSRUWDQW�LVVXHV��ZKLFK�DSSHDU�WR�EH�RI�ILUVW�LPSUHVVLRQ��UHJDUGLQJ

DSSOLFDWLRQ�RI�3HQDO�&RGH���������'XH�SURFHVV�DQG�WKH�LQWHUHVWV�RI�MXGLFLDO�HFRQRP\�ZRXOG�EH�VHUYHG

E\�UDLVLQJ�WKHVH�LVVXHV�DW�WKH�HDUOLHVW�SRVVLEOH�RSSRUWXQLW\��E\�ZD\�RI�GHPXUUHU�
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$FFRUGLQJO\��'XQFDQ�DVNV�WKLV�FRXUW�WR�JUDQW�KLP�OHDYH�WR�ILOH�KLV�GHPXUUHU�
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,��%ULDQ�(��:DWNLQV��GHFODUH�

����,�DP�DQ�DWWRUQH\�OLFHQVHG�WR�SUDFWLFH�LQ�DOO�FRXUWV�RI�WKH�6WDWH�RI�&DOLIRUQLD�

����2Q�-XQH�����������,�ZDV�UHWDLQHG�WR�UHSUHVHQW�GHIHQGDQW�%UDQGRQ�'XQFDQ�

����3ULRU�WR�UHWDLQLQJ�PH��'XQFDQ�ZDV�UHSUHVHQWHG�E\�D�FHUWLILHG�VWXGHQW�ODZ�FOHUN�ZLWK�WKH

2IILFH�RI�WKH�3XEOLF�'HIHQGHU�

����6LQFH�,�ZDV�QRW�'XQFDQ¶V�FRXQVHO�DW�WKH�WLPH�RI�KLV�DUUDLJQPHQW�DQG�SOHD��,�ZDV�XQDEOH

WR�UHYLHZ�WKH�FRPSODLQW�IRU�JURXQGV�IRU�D�GHPXUUHU�

��� �$W�D�VWDWXV�FRQIHUHQFH�RQ�-XQH����������� ,��DORQJ�ZLWK�HOHYHQ�RU�VR�FRXQVHO� IRU�FR�

GHIHQGDQWV��ZDV�SURYLGHG�ZLWK�WKH�DPHQGHG�FRPSODLQW��ZH�DUUDLJQHG�RXU�FOLHQWV�RQ�WKH�DPHQGHG

FRPSODLQW��ZLWKRXW�DQ�RSSRUWXQLW\�WR�UHVHDUFK�JURXQGV�IRU�D�GHPXUUHU���
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����,�QRZ�EHOLHYH�WKLV�FDVH�SUHVHQWV�LPSRUWDQW�LVVXHV��ZKLFK�KDYH�\HW�WR�EH�DGGUHVVHG�LQ�D

SXEOLVKHG�RSLQLRQ��UHODWHG�WR�DSSOLFDWLRQ�RI�VHFWLRQ��������DQG�WKDW�WKHVH�LVVXHV�VKRXOG�EH�UDLVHG�E\

GHPXUUHU���7R�SURWHFW�'XQFDQ¶V�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO��LW�LV�QHFHVVDU\�WR�SHUPLW�WKH

ILOLQJ�RI�WKH�GHPXUUHU�DQG�WR�OLWLJDWH�LW�RQ�WKH�PHULWV�

,�GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW���([HFXWHG�RQ�2FWREHU
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